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master had notice thereof, or ought to have had. Garden City Wire Spring 
Co. v. Boecker, 94 111. App., 96; Wiggins Ferry Co. v. Hill, I12 
111. App., 475. For the presumption is that the master has discharged his 
duty in providing for the employee suitable appliances for work, and the 
employee has the burden of proving not only negligence on the employer's 
part, but also due care on his own part. Glasscock v. Swofford Bros. Dry 
Goods Co., 80 S. W., 364 ; Johnson v. Chesapeake, etc., Ry. Co., 36 W. Va., 
73. The same opinion is held in a long line of cases, including Sham- 
berger v. Somerset Chemical Co., 69 N. J. L., 234 ; Brownfield v. Chicago, 
etc., Ry. Co., 107 Iowa, 254; Dumphy v. St. Joseph Stockyard Co., 118 
Mo. App., 506; Byrd v. Blumenthal, 3 Pennewill (Del.), 564. 

Navigable Waters — Access to Wharf — Interference. — Northern 
Pac. Ry. Co. v. S. E. Slade Lumber Co., 112 Pac., 240 (Wash.). — Held, 
where the upland owner's wharf, built to the edge of deep water on tide 
lands, was purchased from the state, that his right to have vessels load at 
the wharf could not be enjoined without compensation by a railroad, 
whose adjoining drawbridge could not be operated while a vessel was lying 
at the wharf, though authorized by both state and national sanction. 
Rudkin, C. J., and Gose, J., dissenting. 

The state, representing the public, is the absolute owner of the tide 
lands of navigable waters, subject only to the right of Congress to regu- 
late interstate and foreign commerce. Weber v. State Harbor Commrs., 
85 U. S„ 57; People v. New York and S. I. Ferry Co., 68 N. Y., 71; 
Providence v. Comstock, 27 R. I., 537. But the upland owner has rights of 
navigation and also a right to wharf out to navigable waters as against 
all except the state and Congress. Mobile Transp. Co. v. Mobile, 153 Ala., 
409; Gregory v. Forbes, 96 N. C, 77. The state, however, may without 
compensation to the upland owner regulate, limit, or even destroy, these 
rights, directly or by a franchise given to another, provided the public at 
large are benefited thereby, the loss or obstruction to the owner being 
damnum absque injuria. Frost v. Washington County R. Co., 96 Me., 76; 
Scranton v. Wheeler, 179 U. S., 141. The owner, therefore, cannot be 
freed from an obstruction thus authorized by state or national authorities, 
except by a grant of the tide lands giving him exclusive rights. People 
v. Kerber, 152 Cal., 731 : Gough v. Bell, 21 N. J. L., 156; Illinois C. R. Co. 
v. Illinois, 146 U. S., 387. Some decisions hold that any such grant by the 
state impliedly reserves, in addition to limitations imposed by national and 
state constitutions and statutes, the public rights as to navigable waters, 
the rights of the public not being affected by the change of title. State v. 
Gerbing, 56 Fla., 603 ; State v. Coxe, \aa N. Y., 396. Such grants will be 
construed strictly against the grantee. Home for Aged Women v. Com- 
monwealth, 89 N. E., 124 (Mass.). Other decisions hold that the grantee 
will obtain absolute and exclusive rights of ownership, and no interfer- 
ence without compensation with his right of access will be permitted. 
Jones v. Oemler, no Ga., 202; Langdon if. New York, 93 N. Y., 129. 

Process — Publication — Affidavit. — Felsinger v. Quinn, 113 Pac, 
275 (Wash.). — Held, that an affidavit for publication must comply strictly 



RECENT CASES 593 

with the statute governing such process in order for a court to obtain 
jurisdiction of the subject matter therein concerned. Rudkin and Chad- 
wick, J. J., dissenting. 

The weight of American authority is to the effect that in order for a 
court to obtain jurisdiction upon a service by publication the affidavit upon 
which the publication is based must conform strictly to the statute under 
which it is drawn. Colton v. Rupert, 60 Mich., 318; Feikert v. Wilson, 38 
Minn., 341 ; Hartung v. Hartung, 8 111. App., 156. And where a statute 
prescribed the words "avoid service" an affidavit containing the words 
"evade service" will not suffice. Easterbrook v. Easterbrook, 64 Barb. 
(N. Y.), 421. Nor is it competent for the court to receive parol testimony 
to supply an omission. Cissell v. Pulaski County, 3 McCrary (U. S.), 
446; Fontaine v. Houston, 58 Ind., 316 {overruling, Trew v. Gaskill, 10 
Ind., 265). This strict construction is for the reason that the right of 
service by publication is purely statutory and these statutes in derogation 
of the common law must be closely pursued in order to confer jurisdiction. 
Uszard v. Taylor, 97 Ind., 90; Thompson, Adm'r. v. Carroll, 36 N. H., 21. 
The Supreme Court of the United States requires strict construction of 
state statutes in cases before it, Thatcher v. Powell, 6 Wheat., 119; and 
only one state allows the facts required to appear in the affidavit and 
complaint combined, Roosevelt v. Olmer, 08 Wis., 356. In some states, 
however, if the plaintiffs pleadings show the required facts, these plead- 
ings may be looked to in order to aid the affidavit, Ogden v. Walters, 102 
Ind., 251 ; and so it has been held that the affidavit may comply with the 
statute in general terms and the complaint may set forth the particulars. 
Field v. Malone, 102 Ind., 251. However, it has been held that if the 
omission of an affidavit is to be cured by a complaint, the complaint 
should show all the requisites of an independent affidavit and be duly 
verified, Endel v. Leiback, 33 Ohio St., 254 ; and if this is done the verifica- 
tion will cure the defects in the affidavit, Clark v. Miller, 88 Ky., 108. It 
has even been held that a verified petition will supply the place of a 
separate affidavit, Savings Institution v. Bank of Wheeling, 1 Met., 156; 
and the general tendency of the cases in opposition seems to be that not 
strict, but general compliance with the statute will suffice. Young v. 
Schenk, 22 Wis., 556. 

Street Railroads — Crossing Accident — Contributory Negligence. — 
Hackney v. West Jersey R. R. Co., 78 Atl., 747 (N. J.).— Held, that 
where a plaintiff about to cross a trolley track had his wagon so loaded 
that he could not see behind him or on either side, when seated, and he 
stopped to listen, but made no attempt to enable himself to see behind, 
he was guilty of contributory negligence when injury resulted. Parker, 
Minturn and Bogert, J. J., dissenting. 

The general American rule is that one about to cross the track of a 
street railroad must use his powers of observation, or be held guilty of 
contributory negligence, if injury follows. West Jersey R. R. v. Evwan, 
26 Vroom (N. J.), 574; Collins v. So. Boston R. R. Co., 142 Mass., 301. 
Though it may depend somewhat upon the reasonableness of the facts, 



